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I INTRODUCTION

As the association representing the defense bar in Washington,
WDTL is in a position to know about the prevalence of attc;mey misconduct
in our courts and the ramifications. WDTL confirms that counsel
misconduct of the type that occurred in this case is a significant and
increasing problem, and one that is not addressed fairly under existing case-
law rules. Petitioners agree with and adopt WDTL’s arguments. This Court
should grant review, including to address the problem of counsel
misconduct and consider whether to modify the existing rules to ensure that
they discourage, rather than encourage, misconduct.

IL ARGUMENT

Improper questions or arguments by counsel éonvey personal
opinions and other inadmissible matters to the jury. Some counsel
deliberately use such misconduct as a tactic to inflame the passions and
prejudices of the jury.

WDTL precisely identifies the dilemma a party faces when
opposing counsel engages in misconduct throughout a trial as occurred here.
To avoid waiving any right to complain on appeal, a party victimized by
misconduct generally must object and request a curative instruction or move
to declare a mistrial. Warrenv. Hart, 71 Wn.2d 512, 517-18, 429 P.2d 873
(1967). But counsel using misconduct as a tactic are not concerned about
drawing objections; persistent objections put a party in a defensive posture

before the jury, making it seem that the party has something to hide and that
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opposing counsel is having to fight to put on their client’s case. Teter v.
Deck, 174 Wn.2d 207, 223,274 P.3d 336 (2012).

Meanwhile, a curative instruction does nothing to discourage
misconduct, but is presumed to eliminate the prejudice and thus any appeal
issue. Carnation Co. v. Hill, 115 Wn.2d 184, 187, 796 P.2d 416 (1990).
Indeed, here, the Court of Appeals held that the general pattern instruction
given at the conclusion of trial was sufficient to cure any prejudice from
hearing numerous objections or improper comments by counsel. Slip Op.
at 25; see also CP 1686-88; 6 WASH. PRAC., WASH. PATTERN JURY INSTR.
Civ. WPI 1.02 (7th ed.). Under the existing rules, even though the kind of
misconduct that occurred here is largely forbidden by ethics rules (e.g., RPC
3.4(e)), the victim of counsel misconduct has the burden to show that a
curative instruction did not eliminate the prejudice.

As WDTL points out, Plaintiffs’ counsel took full advantage of the
existing rules here, making this case an ideal vehicle for this Court to review
and reshape the existing rules. Plaintiffs’ counsel engaged in misconduct
throughout the trial, drawing repeated objections from the defense.
Plaintiffs’ counsel then characterized the defense, telling the jury during
closing arguments that the defense chose to “fight every inch” and that
Plaintiffs’ counsel “fought like the dickens” to put on his clients’ case. RP
1946. The trial court gave Plaintiffs’ counsel a stern lecture but allowed
Plaintiffs’ counsel to continue running amok because it misperceived the

situation, believing that it was “not getting objections from the defense”
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when in fact defense counsel had by that time lodged 186 objections, 130
of which the trial court had sustained. RP 1336.

Misconduct by counsel can deprive a party of a fair trial and lead to
an unjust outcome, and the existing presumptions and deference to the trial
court can leave misconduct unchecked, particularly where the trial court
misapprehends the facts. This Court should grant review and consider
whether to modify the existing rules, possibly including by shifting the
burden to the party whose counsel engaged in misconduct to establish the
lack of prejudice.

I1I. CONCLUSION

This Court should grant review.

Respectfully submitted this 26th day of July, 2019.
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